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2. M/s Adani Power (Mundra) Limited
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al{ anf# gu 3@lea mer rials rgra at & al as za sat zqenRe,fa R
T; TT; #gr 37f@rant at wfrc;r m g+terr am4a Id # rear &]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() i4tu 3qrzyca 3rf@,fr, 1994 cf5I' SITTT rn ~ ~ ~ 1=ff1iC'1T cB' 6fR -q ~ SITTT 'cb1'
'3Lf-t.TRT # qr qg oiaifa grterv 3rd4a aft fra, a var, fa iaru, lUa
fcr:rrrr, atsft ifr, flat la +ra,i +if, { f4ct : 110001 'cb1' c#l' \JfFlT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid :

(ii) "lfR ma #l elfmaura hf far ah fat osrrr zqT 3l #rat i a
faft osrIFqr us4r umrd gg f i, u fa#t agrr at suer i ark ae fart
#rzar zu fa#t qary sta cf5I' >ITTIRTT cB' ~ st 'ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
. ther factory or from one warehouse to another during the course of processing of the goods in a
'ri.~use or in storage whether in a factory or in a warehouse.
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mnd a are fa#t Iz a q2 Ruff ma g at ma a Ref4fr #i sq2r zrea o
.,-rc;:r LR '3i;'CllcirJ -~ R ami i itaa areg fa#t rz qrqr Raffa et

(A)

(B)

In case of rebate of duty of excise on goods expo1ied to any country or territory outside
India of on excisable material used i11 the manufactu-e of the goods which are exported
to any country or territory outside India. '

In case of goods exported outside India expert to Nepal or Bhutan,,- without payment of
duty.

3TTfR '3i;'Cllc;rJ ~ '3i;'Cllc;rJ ~ cf) 1.fTc1A -cf) -~ sit spl Rs ma at nu{ ? sit ht 3n?
it gr en vi fu # gaff cb 3i1¥f. 3,-cfrc;r cB" m ~ cTT ~ "CR m ElTcf ~ ~
3rf@2,fzm (i.2) 1998 tlRT 109 &RT-~ fcf;~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ah=ta sara zen (3r4ta) Pura8, 2001 cfi A<l1i 9 3iafa faff&e qua in zg-8 if
al 4fat ii, hfa 3mer If am?gr )fa feta fl ml # 9et-an&gr gi r@
37?t pt at-at ufii a er fr 3ma hut u af@, ta# mrr gar g.l gr gff
a 3iafa err 35-z # ferffRa LB1" # par # rqa er €to nan at uR fh elf
afegI

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl(ijrJ 3ITTcR mer ui via« a v ala tu] zn ma a men-~ 200/-"CJ5TTr
'T@A ~~ 3ITT -vrif fiC'Prl'l!cbli ~~if~ ID ill 1000/- ~- "CJ5TTf 'lfTcTR ~~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
' involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

Rt zyca, a4a sari zca hat a 34Ra uafrauqf 3r@ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €a sqyca 3re~u, 1944 #6t err 35-GlT/35-~ cfi ~:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) '3cfdfc;i@a qR-d&c; 2 (1) cJ? ~ ~~ cfi 3R1fcfT a) 3r@ta, or4hat a m fl zca,
ai4ta sari gen vi ara 3r4h4tr =mrznf@raw (Rre) t ufa 23tu qf8at, 3el<rare
-~ 2nd1=!lffi , <Sl§J..Jlffi 'J-fcFf, JR=Rc!T , -~'cN.--Jl·11x, '3-l~J..J~l<SJl~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdi1ar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate;!Tribumal shall,betSf.iled in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.1 o;000/- where amount of duty/ penalty/ dema_nd / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ < om i a{ q sr?ii an rat sit & re@ pe sis cB" fga at yrar
'349'.crn cM ir fcITT:!T urat afg ga au # sh'g; ft fa @W 1:J"GTT.. cnr4 ir ~ * ftrC;
"lfl2Tifi-Q;f@ 3741ha mrznf@raw at ya 3r4ta u a4tq av# I'< cfil' ya 3m4a fan Grat ?[
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rljjlJJC'ilJ ~~ 1970 "lf~ c#i"~-1 cB" 3Tcf[@ AtTITTc'f ~ ~ '3""cJf1"
377ea zu pcm?gt zenfenf Rofz If@eat # a2 i r@la #tv 4Raw 5.6.5o tW-r
qr-1rarau zcan feae cam zit a1Reg[

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) g 3i vii@r cai at Pl li?J 01 ffi ~ R<Tl-lT c#i" 3rR fr t2:!R oi I cf?Md fcn"lfl' \i'ITTlT t \Jll°
4tar zrca, ta 3area zyen ya ears 3r41Rh1 nznf@ear (araff@af@) RWr, 1982 if Rlm=r
r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

3v v#tar yea, ha sna zgca vi ara 3rj8a mrnf@raw1(fez), ,for@cit
ma afarii(Demand) ya is(Penalty) cBT 1o% qastaa sfarf ? 1re«ifh ,
3fraaaom 1o a?tsuu? !(Section 35 F of t1e Central Exci$e Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

) 44la5nrapea si harah staifa, fraet "cf)"dc£f qjj BFT"(Duty Demanded)-
a. (Section)us uph azaRuff "'1.Tf.tr;
z furna hr@ }fez a6t 'TIM;
aa 2feefit a fun 6baaeaRt.

> uqfnifar@aqze qaalgeari, srflr nRra av #sf@g q&a anr -~rfm
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores·. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxcii) amount determined under Section 11 D;
(ccxciii) amount of erroneous Cenvat Credit taken;
(ccxciv) amount payable under Rule 6 of the Cenvat Credit Rules.

sr arr?ru srhr u@raur k yr&r usi zyer srerar yen ur zus RaR@a @laii fagng year#1o%
W"@R"Q'x"J.ITT''Gl'ITT~~ R!ctlfact ~ocif~~10% 'Pf"ct"R"Q'x"W'ijjl~i1

i "ot:<\ r-:; "Jiq•
-o._'"...~i·c:::_-./:,,_,, In view of above, an appeal against this order shall lie before the Tribunal on payment of
# ej%'@ye duty demanded where duty or duty and penalty are in dispute, or penalty, where
~ ~ ~''.<::penal!~,t~ alone IS In dispute."t ~ £"...... ...._,c, rp· .:i:' '$, so

o 4 st
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Adani Power (Mundra)

Limited, Adani Corporate House, Shantigram, S.G. Highway, Ahmedabad

- 382421 (hereinafter referred to as the "appellant") against Order in

Original No. CGST-VI/Ref-02/DAP/APML/2022-23 dated 27.04.2022

[hereinafter referred to as "impugned ordet'] passed by the Assistant

Commissioner, Division - VI, CGST, Commissicnerate : Ahmedabad South

[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant had

originally filed a refund claim on 14.03.2017 for an amount of

Rs.9,61,09,319/ under Notification No.12/2013 for the 2d Quarter (July to

September) of F.Y. 2016-17, which was rejected vide OIO No.SD-02/REF-

60/VJP/2017-18 dated 21.06.2017. Being aggrieved, the appellant had filed

an appeal before the Commissioner (Appeals), Central Tax, Ahmedabad

who, vide OIA No. AHM-EXCUS-001-APP-049 & 050-2018-19 dated

31.08.2018, remanded the matter back to the adjudicating authority to

decide the matter afresh after following the principles of natural justice.

Thereafter, the appellant filed arevised refund claim on 30.12.2021 for an

amount of Rs.89,34,094/-. The refund claimed was bifurcated as below:

a. Rs.11,70,171/-- towards Services used for O&M of the plant prior to
· 16.02.2016; and 0
b. Rs.77,63,923/- - towards Services used for O&M of the plant to the

extent of electricity consumed within the SEZ from 16.02.2016 to
30.06.2017.

3. In the remand proceedings, the refund clairn. was adjudicated vide the

impugned order and appellant was sanctioned refund amounting to

Rs.77,63,923/-. The refund amounting to Rs.11,70,171/- was however
,'

rejected.

4. Being aggrieved with the impugned order, the appellant have filed the
_;;pitesE1- - eal on the following grounds :
st°

5 s'
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1. The adjudicating authority was h6t J¥istified in rejecting the refund

amounting to Rs.11,70,171/- though all the terms and conditions of the

Notification were duly complied with and satisfied by them.

11. The adjudicating authority has travelled beyond the scope,

jurisdiction and power in rejecting the refund claim, which was

otherwise allowable as per the Notification.

111. The adjudicating authority ought to have appreciated that nothing

contained in the Power Guidelines- 2015 shall have applicability or

enforceability while adjudicating their refund claim under the

Notification. Further, in view of the subsequent clarification to the

Power Guidelines -- 2015 that power plants approved prior to

27.02.2009 were no longer required to be demarcated in the Non
Processing Area (NPA).

The adjudicating authority failed to appreciate that the PowerlV.

Guidelines- 2015 has been superseded vide Power Guidelines- 2016

and, thus, inapplicable to the refund claim ofRs.11,70,171/-.

v. The adjudicating authority failed to appreciate that the Power

Guidelines-2015 were lacking the authority and powers available

under the SEZ Act, 2005 and the Rules made thereunder. He ought to

have appreciated the vires and validity of the Power Guideline-2015

while relying upon it in a case involving refund of service tax.

0 v1. The impugned order has been passed rejecting the refund claim in

violation of Article 265 of the Constitution of India. The adjudicating

authority has filed to appreciate that the refund claim, which was

otherwise allowed and granted by statute, is a vested right which
cannot be taken away.

v11. 'The adjudicating authority was not correct 1n refraining from

sanctioning interest on the refund claim. The claim was lodged on

14.03.2017 and was finally adjudicated on 27.04.2022. Therefore,

refund ought to have been sanctioned along with interest.

5. Personal Hearing in the case was held on1 05.01.2023. Shri Rahul

.,..--· :Patel, Chartered Accountant, appeared on behalf of appellant for the
a N>

-'ing. He reiterated the submissions made in appeal memorandum.
2·::::
:'
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6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal

hearing as well as the materials available on records. 'The issues before me
for decision are :

A. Whether the impugned order, reiecting the claim of the appellant for

refund of an amount of Rs.11,70,171/- in respect of the services used

for O&M of the plant prior to 16.02.2016, is legal and proper.

B. Whether the appellant are eligible to interest on the refund

amounting to Rs.77,63,923/- sanctioned to them.

7. Regarding the first issue, it is observed that the services received by

a unit located in the SEZ or Developer of SEZ and used for authorized

operation are exempted from the whole of the service tax in terms of

Notification No.12/2013-ST dated 01.07.2013. If the admissible exemption

is not claimed ab inito, refund of the service tax paid is admissible subject

to the conditions prescribed in the said Notification. Accordingly, the

appellant had claimed refund of the service tax paid on the services received

and used for the Operations and Maintenance (G&M) of the power plant in

the SEZ, in terms of the said Notification.

0

7 .1 It is observed that the adjudicating authority has rejected the claim

for refund on the grounds that as per Letter F.No.P.6/3/2006-SEZ dated 0
06.04.2015, the power plants situated in the precessing area of SEZ were

demarcated as situated in non-processing areas and operation and

maintenance benefits were withdrawn in respect of such power plants. The

appellant have, on the other hand, contended that the said guidelines dated

06.04.2015 has no applicability or enforceability while adjudicating their

refund claim under the Notification and that vide the subsequent

clarification dated 16.02.2016, the power plants approved prior· to

27.02.2009 were no longer required to be demarcated in the Non-Processing

Area (NPA). The appellant have also contended that the guidelines datedu~?)~;;5 has been subsequently withdrawn vide letter dated 16.02.2016.

h:' :,- -.•·••!,:~~- r_i,. \
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8. As the rejection of the claim for ire#hd is based on the guidelines

issued by the Ministry of Commerce & Industry, Department of Commerce

(SEZ Division), I find it pertinent to refer to the Guidelines issued for Power

Generation in SEZ vide Letter F.No. P.6/3/2006-SEZ dated 06.04.2015, the
text of which is reproduced below:

"With reference to subject cited above, I am directed to inform that the above
mentioned guidelines issued vide this Department's letter of even number dated
21 March, 2012 have been withdrawn by the Government with immediate
effect i.e pt April, 2015. Further, the Power Guidelines issued vide this
Department's letter of even number dated 27 February, 2009 have been
resorted. A copy of the communication in this regard is enclosed.

2. In pursuance of the above cited decision, you are informed that henceforth
setting up of power plants shall be allowed only in the Non-Processing Area of
SEZs. Further, those power plants which are presently situated in Processing
Areas of SEZs, shall be demarcated as Non-Processing Areas and no operation
and maintenance (O&M) benefits will now be available for such power plants."

8.1 Further, the Department of Commerce (BEZ Division) vide Letter

F.No. P.6/3/2006-SEZ (vol.III) dated 16.02.2016, issued fresh guidelines, in

supersession of all previous guidelines issued on 27.02.2009, 21.03.2012 and

06.04.2015. The relevant Para (vi) of the guidelines dated 16.02.2016 is
reproduced below :

"Those Power Plants in SEZs which were approved prior to 27.02.2009, and
subject to issue of Power Guidelines and provisions of SEZ Act & Rules, either
as an infrastructure facility by Developer/Co-developer or as a unit in the
Processing Area, will be permitted to operate. It is relevant that during period of
installation of such plants, duty benefits on capital investment of mega power
plants were available under the then prevalent policy guidelines even in the DTA
area.

Henceforth, such power plants will be allowed O&M benefits only with regard
to the average monthly power supplied to entities within the SEZ during the
preceding year. Henceforth, no O&M benefits including service tax exemption
will be allowed for power supplied to DTA/other SEZs/EOUs from such power
plants."

8.2 It is also pertinent to refer to the Department of Commerce (SEZ

Division) Letter F.No. P.6/3/2006-SEZ (Vol III) dated 30.05.2017 addressed

to the Development Commissioner, APSEZ, the text of which is reproduced

below '

"I am directed to refer to your letter no. APSEZ/09/OMRefund/APL/2016-17/2
dated 04.04.2017 on the subject cited above and to say that there is no mention
or differentiation of'auxiliary power' either in the DOC Power Guidelines dated
16.2.2016 or in the Customs Notification dated 16.2.2016. Also, the Power
Guidelines in sub para (vi) states that thoseMegapowerplants approved in SEZs
prior to 27.2.20109 will be allowed O&M benefits only with regard to the
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average monthly power supplied to entities within the same SEZ during the
preceding year. It also provides that no duty is payable by these power plants for
supply of power to DTA.

2. Therefore, it is clear that the power supplied captively to entity within SEZ
(Adani Power Plant being an entity within the APSEZ) is eligible for O&M
benefit."

8.3 From a plain reading of the Guidelines dated 16.02.2016 which

superseded all previous guidelines, including that dated 06.04.2015, it is

evident that O&M benefits including service tax exemption are sought to be

denied 'henceforth'. This indicates that the O&J\1 benefits including service

tax exemption, prior to the issuance of the new Guidelines dated 16.02.2016,

are admissible to the power plants in the SEZ approved prior to 27.02.2009.

The Guidelines dated 16.02.2016 by the words employed therein are

indicative of the fact that they have prospective effect. The refund claimed

by the appellant in the instant case pertains to the period prior to 0
16.02.2016. Consequently, the appellant are eligible for refund of the service

tax paid on the services received and used by them in 0&M of the power

plant in the SEZ.

8.4 I find it pertinent to refer to the judgment of the Hon'ble Delhi High

Court in the case of Moser Baer India Ltd. Vs. UOI - 2022 (379) ELT 145

(Del.), wherein it was held that use of the word 'henceforth' indicates that

the decision is to be applied prospectively. Para 45 of the said judgment is

reproduced below :

"45. It is material to note that two letters dated 6-4-2015 have been placed on
record. The First Letter communicates the decision of the Government of India to
withdraw the 2012 Guidelines with effect from 1-4-2015. The second paragraph
of the said letter communicates the decision to restore the 2009 Guidelines and
further direots that the same would "henceforth, be the basis for relevant policy
and operational decisions". There is no ambiguity in. the language of this letter.
The use of the word 'henceforth' clearly indicates that the decision as
communicated in the said letter is required to be applied prospectively and the
2009 Guidelines would be the basis for all relevant policy and operational
decisions."

8.5 In view of the above facts and considering the judgment of the Hon'ble

Delhi High Court, I am of the considered view that the appellant are eligible

for refund of the service tax paid on the services received and used in the

O&M of the power plant in the SEZ. Accordingly, the impugned order

~~],;~the refund amounting to Rs.11,70,171/- is set aside.

±#le#/·el

0
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9.
8 .rs
8 g: g & .

Regarding the issue"f eligibility of the appellant to interest on the

refund amounting to Rs.77,63,923/- sanctioned to them, it is observed that

the appellant had originally filed refund claim on 14.03.2017, which was

rejected by the adjudicating authority. On an apeal by the appellant before

the Commissioner (Appeals), the matter was remanded back to the

adjudicating authority vide OIA dated 31.08.2018. The appellant,

thereafter, filed a revised refund claim on 30.12.2021 which was decided

vide the impugned order dated 27.04.2022 and the appellant was sanctioned

refund of an amount of Rs.77,63,923/-.

9 .1 In terms of the provisions of Section 11BB of the Central Excise Act,

1944, where the amount claimed is not refunded within three months from

0 the date of receipt of the application, interest at the rate notified by the

Government is required to be paid to the applicant from the date

immediately after the expiry of three months from the date of receipt of the

application till the date on which refund is granted. In the instant case the

appellant was sanctioned the refund on 27.04.2022. Therefore, in terms of

the provisions of Section 1 lBB of the Central Excise Act, 1944, the appellant

are entitled to interest on the amount of refund from the date on which the

refund claims were received by the department till the date on which the

refund was sanctioned and paid to the appellant. My view finds support

from the judgment of the Hon'ble Supreme Court in the case of Ranbaxy

Laboratories Ltd Vs. UOI-2012 (27) STR 193 (SC) and the judgment of the

Hon'ble Bombay High Court in the case of Swaraj Mazda Ltd. Vs. UOI 

2009 (235) BLT 788 (Bom.). It was held by the Hon'ble Courts in these

judgments that interest under Section 1 lBB becomes payable on the expiry

of three months from the date of receipt of application for refund.

9.2. In view of the facts discussed herein above, I am of the considered view

that the appellant are entitled to interest under Section 1 lBB of the Central
Excise Act, 1944.

. 3 In view of the facts discussed hereinabove, the impugned order in so

fa it pertains to rejection of refund amounting to Rs.11,70,171/- is set
'{i ·ri'

and the appeal filed by the appellant is allowed with consequential

0
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relief. The appellant are also eligible for interest on the refund of

Rs.11,70,171/- and Rs.77,63,923/- in terms of Section llBB of the Central

Excise Act, 1944.

,<

*

The appeal filed by the appellant stands disposed of in above terms.
C= o-0914.{3)a? o

AkhileshKuhar ) oo%-·
Commissioner (Appeals)

Date: .01,29
a'<) .,

Ii-' .._;.
6$ a2 reE: ;
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(N.Suryanarayanan. Iyer)
Assistant Commisisioner (In situ) Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

lVI/s. Adani Power (lVIundra) Limited,
Adani Corporate House, Shantigram,
S.G. Highway, Ahmedabad - 382421

Appellant

The Assistant Commissioner,
CGST, Division- VI,
Commissionerate: Ahmedabad South.

Respondent

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmeclabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
for uploading the OIA)
/.Guard File.
5. P.A. File.
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